
Federal Military Caregiver FMLA Decision Tree 
For Military Caregiver Leave Events 

(See Reverse Side for Qualifying Exigency Leave) 
 

 
 
 

Yes 

Yes 
No 

No 

No 

No 

Yes 

Start 

Is absence to care for a 
servicemember2 with a 
serious illness or injury? 

Yes 

Military FMLA is 
not a factor. 

Consider any 
other 

permissible 
leave. 

 No 

Has employee been employed 
for at least 12 months? 

Has employee worked at least 
1250 hours in the past twelve 
months? 

Yes No 

Is employee employed by a 
covered employer1 at a 
location with 50 or more 
employees within 75 mile 
radius? 

See FMLA 
Qualifying 
Exigency 
Leave 
Decision Tree 
or Non-Military 
FMLA 
Decision Tree. 

Was the servicemember’s injury or illness 
sustained or aggravated in the line of duty 
while on active duty in the Armed Forces? 

Is the servicemember undergoing 
medical treatment, recuperation or 
therapy, otherwise in outpatient status, 
or on temporary disability retired list? 

Is the injury or illness 
one that may render the 
member medically unfit 
to perform the duties of 
the member’s office, 
grade, rank, or rating? 

No 

No 

No 

Does the completed 
Physician’s Certification 
(if required) support the 
need for the absence? 

FMLA is applicable to this 
absence.  Has employee 
taken FMLA leave during 
your organization’s last 12-
month FMLA period (e.g., 
prior 12 months if using 
rolling look-back method)? 

Yes 

Yes Yes 

Yes 

No 

Subtract amount of 
FMLA leave taken in 
last 12 months from 
26 week allotment to 
determine remaining 
eligibility. 

Yes 

FMLA is 
probably not a 

factor.   
Consult legal 

counsel if 
questions. 

 
 

Is the employee the “next of kin” 
the servicemember3 

No 

Is servicemember the 
spouse, son, daughter, or 
parent of the employee? 

Yes 

Yes 

1 A covered employer is any person engaged in commerce or 
in any industry or activity affecting commerce, who employs 
50 or more employees for each working, or any public 
agency. 
2 A servicemember is (1) an active member of the Armed 
Forces or the National Guard or Reserves or (2) a veteran 
discharged or released under conditions other than 
dishonorable at any time during the five-year period prior to 
the first date the eligible employee takes FMLA leave to care 
for the covered veteran. 
3 Next of kin means the nearest blood relative other than the 
covered servicemember's spouse, parent, son, or daughter. 
 

Is servicemember an active 
member of the Armed 
Forces, the National Guard, 
or the Reserves? 

Is servicemember a 
veteran who was 
discharged or 
released under 
conditions other than 
dishonorable at any 
time during the five-
year period prior to 
the first date the 
eligible employee 
takes FMLA leave to 
care for the covered 
veteran? 

FMLA is 
probably not a 

factor.   
Consult legal 

counsel if 
questions. 

 
 

Was the illness or injury 
incurred or aggravated in 
the line of duty on active 
duty in the Armed Forces 
and manifested itself 
before or after the 
servicemember became a 
veteran? 

 

Yes 

No 

Yes 

No 

Employee is eligible 
for up to 26 weeks of 
absence under FMLA 
either all at once or 
intermittently. 

Yes No 

Does the illness or injury meet 
the requirements for a “serious 
injury or illness” for a veteran 
under FMLA? 

 

No 
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Disclaimer 
This information is shared 
for general informational 
purposes only. It does not 
necessarily address all of 
your specific issues. It 
should not be construed as, 
nor is it intended to provide, 
legal advice. Questions 
regarding specific issues and 
application of these rules to 
your plans should be 
addressed by your legal 
counsel. 



Federal Qualifying Exigency FMLA Decision Tree 
For Qualifying Exigency Leave Events 

(See Reverse Side for Military Caregiver Leave) 

   

 
 
 

Yes 

No 

Yes 

No 

No 

No 

No 

No 

No 

Start 

Is the servicemember2 part of 
the Regular Armed Forces on 
deployment with the Armed 
Forces to a foreign country? 

Yes 

FMLA is not a 
factor. 

Consider any 
other 

permissible 
leave. 

 

Has employee been employed 
for at least 12 months? 

Has employee worked at least 
1250 hours in the past twelve 
months? 

Yes No 

Is employee employed by a covered 
employer1 at a location with 50 or 
more employees within 75 mile 
radius? 

Is leave requested to attend an official ceremony, 
program, or event sponsored by the military that 
is related to the covered active duty or call to 
covered active duty status of servicemember or 
to attend a briefing? 

Is requested leave due to 
servicemember’s short notice 
deployment? 

No 

Yes No 

Does the completed 
certification (if required) 
support the need for the 
absence? 

FMLA is applicable to this 
absence.  Has employee 
taken FMLA leave during 
your organization’s last 12-
month FMLA period (e.g., 
prior 12 months if using 
rolling look-back method)? 

Yes 

Yes 

Yes 

No 

Subtract amount of 
FMLA leave taken in 
last 12 months from 
12 week allotment to 
determine remaining 
eligibility. 

Is servicemember 
the spouse, son, 
daughter, or parent 
of the employee? 

Yes 
Yes 

1 A servicemember is (1) an active member of the Armed Forces or the National Guard or 
Reserves or (2) a veteran discharged or released under conditions other than dishonorable at 
any time during the five-year period prior to the first date the eligible employee takes FMLA leave 
to care for the covered veteran. 
2 A covered employer is any person engaged in commerce or in any industry or activity affecting 
commerce, who employs 50 or more employees for each working, or any public agency. 

Is leave requested to arrange for or provide 
immediate childcare or parental care or 
attend school activities necessary due to 
deployment or call to active duty? 

Is leave requested to attend counseling 
related to deployment or call to active 
duty? 

Yes 

No 

Yes 

No 

Employee is eligible 
for up to 12 weeks of 
absence under FMLA 
either all at once or 
intermittently. 

Yes 
No 

Yes 

Is the servicemember part 
of the Reserves or Nation 
Guard called to active duty? 

Is leave requested related to rest and 
recuperation (of up to 15 calendar days)? 

Is leave requested to attend post-
deployment activities? 

FMLA is probably not a 
factor.   Consult legal 
counsel if questions. 
 

FMLA is probably 
not a factor.   
Consult legal 
counsel if questions. 
 

Is leave requested to attend to financial 
arrangements or legal activities? 

No 

Yes 

Disclaimer 
This information is shared for general informational 
purposes only. It does not necessarily address all of your 
specific issues. It should not be construed as, nor is it 
intended to provide, legal advice. Questions regarding 
specific issues and application of these rules to your plans 
should be addressed by your legal counsel. 
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